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I. Introduction and Background

On behalf of the American Civil Liberties Union (ACLU), a non-partisan organization with more
than a half million members, countless additional activists and supporters, and 53 affiliates nationwide
dedicated to the principles of individual liberty and justice embodied in the U.S. Constitution, we thank
you for giving us the opportunity to submit this statement for the record on the FY 2015 Budget of U.S.
Customs and Border Protection (CBP).

We urge Congress to help to ensure the safety and protect the civil liberties of individuals
encountering CBP in all situations, including in the field, at ports of entry, and in CBP short-term custody
facilities, through Department of Homeland Security (DHS) appropriations. Our recommendations,
described in more detail below, include:

e Fund the use of body-worn cameras for CBP officials with strong privacy protections;

Require the public release of investigations into CBP’s use of force;

Require data collection and public reporting on CBP’s use of roving patrols and checkpoints;
Require data collection and public reporting on the use of CBP’s drone fleet; and

Require the implementation of (1) enforceable CBP short-term custody conditions standards, (2)
an online detainee locator, and (3) data collection and public reporting on short-term custody.

CBP’s budget has skyrocketed in the last decade, from $5.9 billion in FY 2004" to over $12 billion in
FY 2014,? with a request from the administration for over $13 billion in FY 2015.% CBP is now the
largest federal law enforcement agency in the United States,* having more than doubled the number of
Border Patrol agents since 2000 from 9,212 to 21,391.> Approximately 86 percent of that force is
deployed along the Southwest border®—totaling about 10 agents per mile.” This unprecedented
militarization of border communities has exacerbated existing problems such as excessive use of force
and racial profiling along both the southern and northern borders, and has continued unabated despite
ample evidence that increased resources are not needed to ensure security. The number of apprehensions
of unlawful border crossers is near a 40-year low,? and net migration from Mexico is now zero or less.’
Meanwhile, examples of fraud, waste, and abuse within the agency abound.'® A recent Office of Special
Counsel report found that CBP employees abuse the agency's overtime system so habitually that many
have come to refer to it as the “candy bowl”*'—a widespread problem that the agency has been aware of
and has failed to take action on since 2007.%% This is just one example of the culture of impunity



pervasive throughout the agency. Because there has been no parallel investment in oversight and
accountability to accompany the increased enforcement resources, DHS is ill-equipped to respond to
abuses in its ranks.

As the House Appropriations Committee examines CBP’s budget request, Members have the
opportunity to demand greater transparency and accountability from this agency that demands such
significant taxpayer resources.

Il. Use of Force

Since January 2010, at least 27 people®® have died following encounters with CBP officials in which
force was used. They include minors, U.S. citizens, individuals allegedly throwing rocks, and individuals
killed while on the Mexican side of the border.* In addition to these fatalities, administrative complaints
indicate that CBP officials at ports of entry have a pattern of using force abusively.*

a. Body-worn cameras

The use of body-worn cameras, considered a best practice among law enforcement™® is growing in
police departments nationwide, and can help both to reduce the number of incidents in which force is
used and to protect CBP officials from false allegations of misconduct.” Wearable cameras are
particularly well suited to CBP officials who patrol a wide variety of terrain, both urban and rural, in
vehicles, on foot, on horseback, bicycle, ATV, and boat.”® If deployed along with a strong policy
framework to ensure appropriate use and protect the privacy of both CBP and the public,*” an agency-
wide policy mandating appropriate use of body-worn cameras in interactions with the public would
provide a measure of much-needed accountability. We recommend funding the implementation of such a
policy, which CBP has already committed to following its internal review of the agency’s use of force.?

b. Use of Force Policy

Following a 2012 request by Members of Congress to investigate CBP’s use of force,? investigations
into the agency’s policy were conducted by the DHS Office of Inspector General (OIG), CBP itself, and
the Police Executive Research Forum (PERF), a national nonprofit police research and policy
organization. In September 2013, CBP released a short list of commitments to improve its use of force
policy, but failed to release the full PERF report or full list of accompanying recommendations.?* Border
Patrol Chief Mike Fisher then publicly rejected two key PERF recommendations, announcing that CBP
would continue to use lethal force against people throwing rocks and driving vehicles, and dismissing
PERF’s recommendations to discontinue these practices as “too restrictive.” To date, CBP has refused to
make that report public or further discuss the recommendations with the public, even limiting access to
Congressional offices seeking more information. We recommend that Committee include report
language requiring the agency to make public the results of investigations into CBP policy that have been
requested by Congress and funded by taxpayers.

I11. The 100-mile “Constitution lite” zone

Decades-old regulations®® grant CBP authority to conduct warrantless stops and searches up to 100
miles into the interior of the country—a “Constitution-lite” zone that encompasses a full two-thirds of the
U.S. population and nine of the top 10 largest metropolitan areas.?* In practice, the agency frequently
disregards any geographic limitation on its authority, including the current 25 mile limitation on entering
private property without a warrant.?

a. Roving Patrols and Checkpoints

CBP sets up checkpoints and conducts roving patrols within the 200-mile zone and beyond.?* While
the Supreme Court has clearly stated that immigration checkpoints may only be used for brief inquiries
into residence status and visual inspection of the exterior of vehicles,>” CBP regularly conducts far more
invasive searches and inquiries, and appears in many cases to use these stops as a pretext for general



criminal investigations.?® This is not only unconstitutional, but seriously disrupts the lives of those in
border communities, subjecting individuals to interrogation and a variety of abuses on a daily basis.?
Complaints filed by the ACLU of Arizona chronicle these rights violations, including prolonged,
unjustified detentions, unlawful searches, racial profiling, verbal harassment, physical assault, and
more.*® CBP recently settled a lawsuit involving allegations that its agents routinely made racially
motivated traffic stops in Washington State in direct violation of existing policies and the Constitution,
the terms of which require CBP to train Border Patrol agents in the area on Fourth Amendment
protections against illegal searches and seizures, and to provide the ACLU with data regarding all traffic
stops that take place in the area for the next 18 months.*! We recommend that the Committee include
report language requiring the collection and public reporting of such information on CBP’s practices
nationwide to ensure that CBP is not violating the rights of individuals anywhere in the country.

b. CBP Drones

CBP also uses unmanned aerial vehicles (UAVS), or drones, to patrol the border zone. Each of the
ten Predator drones owned by CBP costs approximately $18 million,** and from 2005 to 2011 were
responsible for just 0.01 percent of apprehensions of those suspected of illegal activity—that’s an average
cost of $44,800 per person apprehended and $7,214 per pound of marijuana recovered.** CBP also
allows state, local and federal law enforcement to access information from, and to borrow, its fleet of
drones for use in domestic surveillance.** This essentially converts drones that have been funded—at
great taxpayer expense—for the purpose of border protection to general law enforcement use, and a
recent FOIA request revealed that it occurred on nearly 700 occasions between 2010 and 2012.%
According to DHS OIG, CBP has never properly budgeted to support all of its existing aircraft, did not
plan adequately for tracking and allocating flying hours, lacked a formal process for managing and
prioritizing mission requests, and did not properly seek reimbursement for any expenses incurred while
the aircraft fulfilled mission requests from other agencies.*® The lack of oversight and planning that
accompanied the agency’s enormous investment in drones, coupled with the questionable
constitutionality of providing access to other law enforcement agencies, raises serious concerns, and
demands more information for the public that foots the bill. We recommend that the Committee include
report language requiring CBP to collect and make publicly available comprehensive data on all missions
flown by CBP’s fleet of unmanned aerial systems, including those flown by other law enforcement

agencies.

IV. CBP short-term custody

CBP’s short-term custody facilities are designed to detain individuals for up to 72 hours but in
practice are often used to hold people for up to two weeks.*” While extensive resources have been
invested in reforming the enormous immigration detention system managed by Immigration and Customs
Enforcement (ICE), which is also within DHS, CBP has consistently refused to develop similar publicly
available standards for its short-term custody facilities. As a result, immigrants in CBP custody,
including a growing number of unaccompanied children, *® report denial of food, water and medical aid,
harsh conditions, overcrowding, and improper and abusive treatment by CBP officials. Little information
is available about the safeguards for individuals in CBP custody, the size and demographics of the
population in CBP custody, the duration of this population’s detention, the internal CBP audit and
inspection scheme for short-term facilities, and the circumstances of individuals’ release including to
whom they are released. Additionally, frequent relocation of those transferred from CBP to the custody
of a variety of other agencies, including ICE, the Office of Refugee Resettlement, and the U.S. Marshals
Service, makes it difficult for families to keep track of their detained loved ones and attorneys to keep
track of their detained clients. We recommend that the Committee include report language directing DHS
to (1) implement enforceable standards to govern conditions within short-term custody facilities, (2)
develop a short-term detainee locator system equivalent to ICE’s online detainee locator system, and (3)
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require the collection and reporting of statistics on short-term detention facilities and the individuals
housed in them.

V. Conclusion

CBP’s enforcement budget has expanded rapidly in recent years, far out of proportion to investments
in oversight and accountability. With the FY 2015 budget, appropriators can begin to change this trend
by requiring the agency to shed light on its practices and answer to both Congress and the American
people. For questions or more detailed recommendations, please contact Georgeanne Usova at (202)
675-2338 or gusova@aclu.org.
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