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For nearly 100 years, the American Civil Liberties Union (ACLU) has been our nation’s
guardian of liberty, working in courts, legislatures, and communities to defend and preserve the
individual rights and liberties that the Constitution and the laws of the United States guarantee
everyone in this country. With more than a million members, activists, and supporters, the
ACLU is a nationwide organization that fights tirelessly in all 50 states, Puerto Rico, and
Washington, D.C., for the principle that every individual’s rights must be protected equally
under the law. The ACLU’s Washington Legislative Office (WLO) conducts legislative and
administrative advocacy to advance the organization’s goal of protecting border residents’ and
immigrants’ rights.

The ACLU of New Mexico’s Regional Center for Border Rights (RCBR) stands with
border communities to defend and protect America’s constitutional guarantees of equality and
justice for all families. The RCBR works in conjunction with ACLU affiliates in California,
Arizona, Texas, and across the Northern border.

The ACLU respectfully submits this statement for Rep. McSally’s first hearing as
Chairman, “Transparency, Trust and Verification: Measuring Effectiveness and Situational
Awareness along the Border.” We urge the Subcommittee to give due attention to the
transparency and trust deficits in Customs and Border Protection’s enforcement operations.
Under the leadership of Commissioner Kerlikowske, CBP has made important strides in
improving its accountability, and his agenda also stresses greater transparency. Nevertheless,
despite clear recommendations from independent law-enforcement experts, including the Police
Executive Research Forum,' the President’s Task Force on 21 Century Policing," and the
Homeland Security Advisory Council’s CBP Integrity Advisory Panel,™ CBP has much work to
do to modernize the nation’s largest law-enforcement agency through adoption of accepted best
practices.

. Interior Enforcement

As the Subcommittee assesses metrics for border security, it should keep in mind, and
consider reducing, how far away from the actual border CBP operates within its “100-mile
zone”V — an issue that Chairman McSally raised by means of amendment at her first Committee
markup in January 2015.Y The agency’s own records suggest its interior operations—conducted
up to 100 miles or more from the border— result in few tangible enforcement benefits and
numerous civil rights violations.”' To assess the impact of these wide-ranging operations
accurately, Congress should require the agency to collect and disclose comprehensive data on
its Border Patrol checkpoint and roving-patrol operations, including checkpoint and roving-
patrol apprehension statistics, basic stop data including locations, and detailed complaint
numbers.

. Use of Force



Since January 2010, at least 51 individuals have died as the result of an encounter
with CBP officials. At least 46 deaths resulted from the use of force or coercion. These cases
include 19 individuals who were U.S. citizens and 6 individuals who were shot and killed while
standing in Mexico—three of whom were teenagers, ages 15, 16 and 17."" In numerous cases
individuals were shot multiple times, including through the back, such as Jose Antonio Elena
Rodriguez who was struck by at least eight bullets—all but one in the back—across the border
fence in Nogales, Sonora by agents responding to alleged rock throwing." Also among the best-
known cases is that of Anastasio Hernandez Rojas who—by the happenstance of witness
video— was shown to be handcuffed and prostrate on the ground, contrary to CBP’s incident
reporting, when dozens of agents beat and tasered him to death. The San Diego coroner
classified Mr. Hernandez’s death as a homicide, noting in addition to a heart attack: “several
loose teeth; bruising to his chest, stomach, hips, knees, back, lips, head and eyelids; five broken
ribs; and a damaged spine.”™

The Arizona Republic in December 2013 documented more than 46 deaths for which
CBP is responsible since 2004-05, and noted that in “none of [these] deaths has any agent or
officer been publicly known to have faced consequences — not from the Border Patrol, not from
Customs and Border Protection or Homeland Security, not from the Department of Justice, and
not, ultimately, from criminal or civil courts.” There is now one pending DOJ indictment, from
September 2015, in the Elena Rodriguez case for second-degree murder.”

CBP has for the first time released reliable use-of-force data, " in the wake of a DHS
Inspector General report concluding that the agency was not properly tracking uses of force. X"
Nevertheless, CBP has not defined a reportable “use of force” in its Policy Handbook. The
definition, and related data collection, should correspond to the Department of Justice’s standard
in consent decrees like that reached with the Albuquergue Police Department: The DOJ standard
states that, ““Use of force’ means physical effort to compel compliance by an unwilling subject
above unresisted handcuffing, including pointing a firearm at a person.”V

In addition to adding DOJ’s definition, the Policy Handbook must implement the
CBP Integrity Advisory Panel’s recommendations on use of force (echoing the Police Executive
Research Forum’s 2013 recommendations, which have not been fully adopted). These include
that “CBP should revise its use of force policy guidelines, as follows: a. Emphasize that its
overarching responsibility is to preserve human life. b. Implement specific restrictions on the use
of firearms involving a moving vehicle and individuals throwing objects.”

Moreover, the agency should include in the Policy Handbook what Congress, the
press, and the public can expect after uses of force by officers or agents. CBP has not explained
how it is implementing the Integrity Advisory Panel’s recommendation that “[p]olicies on use of
force should clearly state what types of information will be released, when, and in what situation
to maintain transparency.”"" As a result, after a recent CBP shooting a national-newspaper
journalist reported that: “For two weeks, citing ongoing investigations by the FBI and the
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Department of Homeland Security, the Border Patrol's parent agency, Customs and Border
Protection, would not say whether the suspect was alive or dead or disclose further details of the
shooting.”!' Such opacity is unacceptable for a 21%-century law enforcement agency.

II. Body-Worn and Other Camera Recording

The use of body-worn cameras is a best practice among law enforcement agencies
and, when paired with strong privacy and civil rights protections, is an effective tool to
strengthen accountability and transparency. As noted by the DHS CBP Integrity Advisory Panel,
“law enforcement organizations are increasingly equipping their officers with body-worn
cameras as a method of reducing complaints, de-escalating volatile situations (thus enhancing
officer/agent safety) and ensuring compliance with use of force policies.” 1" At a time when
policing practices are under scrutiny across the country, CBP—the nation’s largest law
enforcement agency—must seize this opportunity and lead by example in implementing
comprehensive body-worn and other camera recording along with strong policies and privacy
protections.

In 2013, following its internal review of the agency’s use of force policies, CBP
committed to pilot the use of body cameras (as well as vehicle-mounted cameras).*® In July
2014, CBP Commissioner Kerlikowske established a Body Worn Camera Working Group to
evaluate the feasibility of incorporating body-worn camera technology into CBP enforcement
operations. In 2014 and 2015, CBP carried out a three-phase feasibility study of body-worn
cameras that involved the following: phase 1) controlled environment evaluation; phase 2) field
evaluation; and phase 3) data analysis and report creation. At the conclusion of this study in
November 2015, Commissioner Kerlikowske affirmed that the expanded use of body-worn and
other cameras “could have positive benefits for CBP,” but failed to commit to wide deployment
of cameras at CBP.*

Public reaction to this announcement was highly critical. The San Diego Union-
Tribune noted that “[i]f any agency could benefit from having body cameras be mandatory, it is
one like the Border Patrol, which has exploded in size in recent years,” while the Arizona
Republic criticized “a disturbingly familiar approach from a secretive agency that has done little
to dispel concerns about excessive use of force.” ! CBP’s hesitation in implementing body-worn
cameras is not only troubling to the millions of border residents and visitors who regularly come
into contact with CBP personnel, but stalls efforts to build public trust and provide much-needed,
transparency in response to longstanding congressional and community demands to address
problems regarding excessive use of force, misconduct and corruption.

The President’s Budget for FY 2017 provides $5 million to support analysis, test and
evaluation activities regarding the incorporation of body-worn camera technology at CBP.
Congress has supported these efforts, urging CBP to complete its body-camera pilot program and
provide a report to Congress. " Camera funding will help increase officer safety, transparency
and public confidence in the agency, all of which will make CBP more effective in its mission.
Congress should approve the budget request and provide additional funding for CBP to purchase



and fully implement body-worn camera and other recording technology across the agency, while
requiring strong policies and privacy protections.

V. Complaints and FOIA

Transparent law enforcement requires a responsive, effective, and publicly
accountable process of redress for individuals and organizations alleging rights abuses.
Although CBP has acknowledged shortcomings in its complaints system, particularly following
the American Immigration Council’s report No Action Taken," and the ACLU of Arizona’s
report Record of Abuse,™ which were based on CBP’s own records, the complaints system
remains largely the same. While CBP has commendably improved its Spanish-language
capacity,®' comprehensive reform has not taken place despite AIC, ACLU, and other
organizations’ detailed recommendations for improvement.*""" Congress itself does not receive
an accurate annual report of the number of complaints received about CBP operations because of
data-collection and reporting limitations at the agency as well as its oversight components.

Another cornerstone of open government lacking at CBP is compliance with the
Freedom of Information Act (FOIA). The ACLU and other groups have repeatedly filed FOIA
requests that go unanswered, requiring wasteful, delaying, and unnecessary litigation. CBP must
overhaul its attitude toward and processes for responding to FOIA requests, as the statute
requires, and should as a matter of practice make its policies, statistics and other materials
publicly available for review.

V. Detention Facilities

Conditions of confinement at CBP detention facilities are the subject of ongoing
litigation and merit independent attention from the Subcommittee. CBP’s transparency with
respect to its large-scale detention operations, including a failure to permit access by independent
monitors, has been abysmal. Indeed, the Arizona Republic has had to file a motion in court to
argue against the government’s attempt to hide evidence of CBP’s troubling record under seal.
According to the newspaper, “the public has an undeniable interest in monitoring a civil case
concerning the allegedly inhumane conditions experience by civil border detainees lodged in
government facilities;” the government “provides no compelling reason why they should be
allowed to continue to litigate this action in secret, immune from public scrutiny.”V"

In recent years, reports of extremely poor conditions for U.S. citizens and immigrants
held in CBP short-term custody facilities have proliferated. CBP short-term custody facilities,
which are designed to detain individuals for up to 72 hours but in practice are often used to hold
people for up to two weeks, ™ lack comprehensive standards like those that govern Immigration
and Customs Enforcement (ICE) facilities, as well as effective oversight and transparent data
collection on detention activities. While CBP has made progress in releasing revised, yet
incomplete detention standards in October 2015, these are minimal and often vague, lack



necessary accountability, oversight and training components, and do not provide for key
elements of care, such as soap or bedding.

Immigrants in CBP custody report harsh conditions, overcrowding, lingering in
custody for days or weeks, improper and abusive treatment by CBP officials, and being denied
food, water, and medical aid.** Unaccompanied minors apprehended by CBP are also held in
these facilities, which are not designed for children. DHS itself has acknowledged “recurring
problems™" and oversight failures.*" Multiple federal cases are pending, one of which
credited evidence of “widespread and deplorable conditions,” adding that the record revealed
Border Patrol facilities to be “overcrowded and unhygienic” and characterized by cold
temperatures, an absence of blankets and trash cans, constant illumination, inadequate nutrition,
and defective medical care. >V

As a matter of initial transparency, CBP must open its detention facilities to
independent as well as nongovernmental inspection and publish statistics on its detention
operations. In rebuilding trust with migrants, the agency urgently needs to take seriously its past
detention-conditions failings and to implement robust, enforceable standards and oversight that
are consistent with humane treatment as well as American values.

In sum, the ACLU commends the Subcommittee’s attention to CBP transparency and
trust matters. Border communities continue to advocate for improvements in residents’ and
migrants’ daily interactions with CBP. We urge the Subcommittee to approach issues of
transparency and trust holistically and to ensure that CBP makes rapid progress on becoming a
leader rather than a laggard on best law-enforcement practices.
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